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STATEMENT REGARDING ORAL ARGUMENT

Appellants Pifieda and Cabalcante request oral argument. This case trains on
attempted cocaine smuggling in South America. The key disputed issue at trial
trained on intent to import into the United States.

But it was undisputed at trial that not a single particle of cocaine from this
conspiracy ever came close to (much less actually ever touched) American soil.
Indeed, in the court of thousands of intercepted phone calls no one ever mentioned
the United States, much less the Eastern District of Texas.

In every other 88963 and 959 prosecution in which cocaine did not enter
American soil, the Government has adduced evidence such as maps of the United
States or flight plans into this country. Because the Government had no such
evidence in this case, it argued that 1) cocaine intended to be smuggled into Mexico
must necessarily be intended to be further smuggled into the United States and 2)
the fact that narcotics were transacted in dollars substitutes for a minimally sufficient
evidence.

It appears that an issue of first impression presents itself to this Circuit in the
appeal sub judice: are dollars and exports to Mexico sufficient evidence of intent to
import into the United States when 1) the American dollar is the world’s reserve
currency, and 2) cocaine is exported from Mexico to many countries other than the

United States?
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STATEMENT OF JURISDICTION

The district court had jurisdiction under 18 U.S.C. § 3231. The district court
entered Pifeda’s final judgment on February 24, 2014. ROA.6558. Pifeda timely
filed his notice of appeal on February 28, 2014. ROA.6574; FED. R. ApPp. P.
4(b)(1)(A).

The district court entered Cabalcante’s final judgment on February 24, 2014.
ROA.5078. Cabalcante timely filed his Notice of Appeal the same day. ROA.5085.

This Court has jurisdiction over both appeals under 28 U.S.C. § 1291 and 18

U.S.C. § 3742(a).



10.

STATEMENT OF ISSUES FOR REVIEW

Whether the district court had jurisdiction.

Whether venue was improper in the Eastern District of Texas when
Cabalcante was first brought into the United States at Guantanamo
Bay.

Whether any rational jury could find that either Cabalcane or Pifieda
had the intent to import cocaine into the United States.

Whether the evidence at trial established multiple conspiracies when
the Indictment alleged a single conspiracy and Cabalcante’s
substantial rights were affected thereby establishing a fatal variance.

Whether the District Court reversibly erred in denying the motion to
suppress evidence gathered by foreign law enforcement.

Whether the District Court erred in ruling that the cocaine seized from
the Avante ship was intrinsic evidence.

Whether the District Court erred in its alternative holding that if the
cocaine seized from the Avante was extrinsic evidence, it should not
have been excluded under other rules of evidence.

Whether the District Court reversibly erred in not giving requested jury
instructions for withdrawal, specific intent, and venue.

Whether the Prosecutor engaged in summation misconduct when she
used her rebuttal to detail evidence neither the Government [in its
opening] or any defendant referred to in their respective argument.

Whether the District Court erred in assessing the 2-level Specific
Offense Characteristic of USSG 8§2D1.1(b)(3), which applies only
when and “If the defendant unlawfully imported or exported a
controlled substance”; by contrast, it was uncontroverted that no
cocaine from the alleged conspiracy every entered the United States.
ROA.4037 (Prosecutor says during closing: “The cocaine never even
left Columbia.”).



STATEMENT OF THE CASE AND FACTS

A.  Narcotics Trafficking Infrastructure From Columbia Into Central
America

Guillermo Amaya-Nungo (“Don Juan™) and Julio Cesar Ramos-Martinez
(“Primo”) were drug trafficking partners in Colombia who represented that they
could fly loads of cocaine on clandestine flights from Colombia to Guatemala and
Central America. ROA.1865; 2354. Carlos Gaitan-Uribe (“Gaitan’) was a pilot who
provided logistics support to drug traffickers in Colombia. Gaitan made
arrangements for the departure of these flights that included hiring pilots, providing
clandestine landing strips and fixing corrupt air-traffic controllers. ROA.1350 and
1853.

Fernando Moreno-Rodriguez (“Moreno”) was Don Juan’s stepson and
associate in the drug trafficking business. ROA.2352. Byron de Jesus Gonzalez-
Vasquez (“Byron”) also worked for Don Juan and Primo. ROA.2374. Oscar Orlando
Barrera-Pifieda (“Barrera”) is a pilot who was alleged to have worked with Gaitan.
ROA.1652. Julio Hernando Moya-Buitrago (“Moya”) was an air-traffic controller

who also allegedly worked with Gaitan. ROA.1653.



B.  The Zetas Drug Cartel in Mexico Capitalized An Attempted
Importation of Cocaine From Columbia Into Mexico

The central figure in this case is a man named Hector Manuel Sauceda-
Gamboa, AKA (“Karis”), (“Ocaris”) and (“Ocadiz”). Ocaris was a leader of the
Gulf Cartel and had ties to the Zeta drug trafficking organization in Mexico.

In July 2007, Karis fronted Jaime Sanchez (“Jimmy”), a Colombian drug
trafficker living in Mexico, with $7.9 million dollars for the purchase and delivery
of cocaine into Central America. ROA.2355; 2421-22. Karis had two Mexican
associates who worked with him on this deal, Lupito, and a female known as La
Guera. ROA.2421. La Guera represented Karis’ interests in Colombia. ROA.2363.

Subsequently, Jimmy sent $5 million of Karis” money to Primo and Don Juan
in Colombia to secure the purchase and shipment of cocaine. ROA.2356; 2373.
Shortly after Jimmy collected the money from Karis he was arrested in Mexico. Id.
Karis thereafter summoned Cabalcante to Matamoros, Mexico to assure him that
Don Juan and Primo would follow through with their commitment. ROA 2636-37

and 2371.1

! The government stressed at trial that Matamoros, Mexico is near the U.S./Mexican border,
ROA.2367, and that this fact somehow suggested that the cocaine in 